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Depanment of Water Resources 

Medicine Creek ---- 14 seniors, 40 juniors from June 26 to October 2 
Red Willow Creek -- 10 seniors, 23 juniors from June 21 to August 20 
Republican River between Trenton and Cambridge 

Canal diversion - 2 seniors, 22 juniors from June 2g to October 2 
Republican River between Cambridge Canal diversion and Harlan 

County lake ----- 7 seniors, 11 juniors from August I to October 2 

The Dlroctor of Water Resources ordered that matnstem and tributary 
approfrlat Ions from llarlan County Dam to the Guide Rock Divers ion Dam be metered 
by Ju y I, 1991. One hundred six main stem appropriations in this reach of the 
Republican River wore regulated for tho benefit of Superior and Courtland Canals . 

Inflows Into Harry Strunk lake were by-passed from late August until the 
beginning of October for a senior appropriator In the Orleans area. By October 2 
It became apparent and was determined that this act of water administration was 
!utili and these releases were ceased . 

In 1992, senior appropriators were regulated and junior appropriators were 
closed in the sub-basins of frenchman, Medicine, and Red Willow Creeks, and a 
portion of the Republican River between Trenton Dam and Cambridge Diversion Dam 
for the benefit of Culbertson, Red Willow, Bartley and Cambridge Canals from 
approximately the beginning of July to n1id-September. Also, as was done in 1991, 
main stem appropriations (113 permits) were regulated between llarlan County Dam 
and the Guide Rock Diversion Dam for the benefit of Superior and Courtland 
Canals • 

Russell Oaklund, Division Supervisor 
Cambridge, Nebraska 
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Department of Water Resources 

IN RE HATER APPROPRIATIONS 0-887 AND A-768. 
BEERLINE CANAL COMPANY ET AL., APPELLANTS, 

v • 

DEPARTMENT Of WATER RESOURCES, APPELLEE . 

240 Neb, 337, 482 N.H.2d 11 (1992) • 

NEBRASKA SUPREME COURT CASE NO. 91-228 

29 

1. Administrative Law: Waters: Appeal and Error. On appeal from a 
decision of the Department of Water Resources, this court is to search only for 
errors appearing In the record, I.e., whether the decision conforms to the law, 
is supported by competent and relevant evidence, and is neither arbitrary, 
capricious, nor unreasonable • 

2. Waters: Irrigation: Statutes. The only limitation upon the quantity 
of water available under a pre-1895 water appropriation Is that the owner use no 
more water than he can put to beneficial use, and specific limitations contained 
in subsequent statutes do not retroactively divest the owners of such appropria­
tions of this vested right • 

J. Administrative Law: Waters: final Orders. Administrative agency 
decisions determining water rights pursuant to statutory authority involve the 
exercise of quasi-judicial powers, and when no appeal is taken from such a 
decision it becomes a final and binding adjudication • 

4. Administrative law: Judgments: Collateral Attack: Jurisdiction: 
Parties. Judgments rendered by administrative agencies acting In a quasi­
judicial capacity are not subject to co11ateral attack if the agency had 
jurisdiction of the parties and the subject matter • 

5. Administrative law: Constitutional law: Appeal and Error. In 
reviewing the order of an administrative agency, this court wi 11 consider 
constitutional questions first raised on direct appeal • 

6. Due Process. The requirements of procedural due process apply only to 
the deprivation of Interests encompassed by the 14th 1\mendment's protection of 
liberty and property • 

7. Due Process: Notice. In the absence of a protected liberty or 
property interest, the right to notice and some kind of hearing is not 
Implicated • 

8. Property: Claims. A property interest in a benefit exists only if a 
person has a legitimate claim of entitlement to it . 
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9. : • Property Interests are created and their dimensions 
defined by existing rules or understandings that stem from an Independent source, 
such as state law, which secures certain benefits and supports claims of 
entitlement to those benefits. 

10. Waters: Irrigation: Time. A person cannot acquire the right to 
water from an Irrigation district or canal company merely by using such waters 
for Irrigation purposes for a period of time. 

Hastings, C.J., Doslaugh, White, Shanahan, Grant, and Fahrnbruch, JJ. 

WIIITE, J. 
NATURE ~F THE CASE 

The Nebraska Department of \later Resources (Department) initiated these 
proceedings to determine whether certain water appropriations should be canceled 
because of nonuse for more than 3 consecuthe years. See Neb. Rev. Stat. 
§ 46-229.02 (Reissue 1908). The suit involves water appropriation D-887, which 
has a priority date of October 13, 1894, and grants the right to divert 30 cubic 
feet per second (cfs) of water from the North Platte River Into the Beerllne 
Canal for the purpose of Irrigating approximately 2,100 acres of land In 
Morrill County, Nebraska, and water appropriation A-768, which has a priority 
date of September 19, 1904, and grants the Beerllne Irrigation Canal Company 
rights to storage water from the Pathfinder Reservoir In Wyoming for the purpose 
of Irrigating much the same land as Is covered by appropriation D-887. 

After providing notice to the named appellant, Beerline Canal C~any, and 
all persons appearing to own property entitled to water under either appropria­
tion (hereinafter collectively called Beerllne), the Department held a hearing 
on October 4, 1990. Based upon evidence presented at this hearing, the 
Department found that 1,107 acres granted water rights under appropriation D-887 
were not irrigated during the prior 3 years and that no sufficient excuse for 
such nonuse existed. The Department accordingly canceled water rights under 
appropriation D-887 for these 1,107 acres. The Department also found that 
portions of the land granted rights to storage water under appropriation A-768 
were unlrrlgated without excuse during the previous 3 years and canceled water 
rights under appropriation A-768 for these lands as well. Beerline does not 
contest these findings. 

In addition to canceling water rights for lands not irrigated for 3 
consecutive years, the Department reduced the flow rate available to Beerllne 
under appropriation D-887 from 30 cfs to 14.19 cfs. Also, the Department found 
that two tracts of land In Township 19 North, Range 48 West of the 6th P.M., 
received Irrigation water from the c~nal, though not Included In the lands 
granted rights under appropriation D-887. The Department concluded that these 
tracts were no longer entitled to water under appropriation D-887. After the 
Department overruled Beerline's motion for a rehearing, Beerllne appealed to this 
court. 

ASSIGNMENTS OF ERROR 

Beerllne's eight assignments of error combine to assert that (I) the 
Department lacked legal authority to reduce Beerllne's flow rate from 30 to 14.19 
cfs, (2) the Department's determination regarding lands not entitled to water 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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under appropriation 0-887 violated Heerl ine' s due process rights because no 
notice was provided of that Issue, and (3) the Department's findings regarding 
lands not entitled to water under appropriation 0-887 are inconsistent with the 
evidence in the record. 

STANDARD OF REVIEW 

On appeal from a decision of the Department of Water Resources, this court 
is to "'search only for errors appearing in the record."' In re Ap&lications 
T-61 and T-62, 232 Neb. 316, 323, 440 N.H.2d 466, 471 (1989). nder this 
standard of review, our inquiry is limited to determining whether the decision 
conforms to the law, Is supported by competent and relevant evidence, and is 
neither arbitrary, capricious, nor unreasonable. ~· 

REDUCTION OF THE FLOH RATE 

Oeerline's first assignment of error Involves a question of law concerning 
the Department's authority to reduce its flow rate under appropriation D-887. 
In order to address Beerl ine's argument, it Is necessary for us to briefly review 
the legal and factual circumstances surrounding construction of the Beerline 
Canal. 

Under the Irrigation act of 1889, a person could obtain a water right by 
posting a notice of the claimed right at the point of diversion, filing a copy 
of the notice with the county clerk within 10 days of its posting, commencing 
excavation or construction of the diversion works within 60 days of the posting, 
and prosecuting the work diligently and uninterruftedly to completion. Comp • 
Stat. ch. 93a, art. I, §§ 8 and 9 (1889). Comp lance with these procedures 
resulted in the claimant's right to use the water relating back to the date the 
notice was posted. Comp. Stat. ch. 93a, art. I, § 11 (1889). The only 
limitation upon the quantity of water available under an appropriation acquired 
in this manner was that the person holding the rights use no more water "than 
good husbandry requires for the crop or crops that [the holder] cultivates .• 
• ." Comp. Stat. ch. 93a, art. II,§ 14 (1889). This limitation merely codified 
the colliDon-law rule tliat a person could not divert, even under a valid 
appropriation, more water than he could put to a beneficial use. State v • 
Birdwood Irrigation District, 154 Ne~. 52, 46 N.W.2d 884 (1951) . 

The water appropriation laws were substantially changed in 1895. In that 
year the legislature charged a state board of irrigation (Board) with adjudicat­
ing the water rights and priorities of all those on record as claiming an 
appropriation. Comp. Stat. ch. 93a, art. II, §§ 4 and 16 (1895). The 1895 act 
provided that "no allotment for irrlgation shall exceed one cubic foot r,er second 
for each 70 acres of land for which said arpropriation shall be made,' but also 
that "[n]othing In this act contained shal be so construed as to Interfere with 
or impair the rights to water appropriated and acquired prior to the passage of 
this act." Camp. Stat. ch. 93~, art. II,§§ 20 and 49 (1895). finally, the 1895 
act established a procedure by which persons aggrieved by a determination of the 
Board could appeal to the district court within 60 days of the Board's decision . 
Comp. Stat. ch. 93~, art. II, §§ 22 and 23 (1895) . 

Pursuant to a claim affidavit" filed by those claiming rights to water from 
the "Beerline Ditch," the Board held a hearing on July 14, 1896, to adjudicate 
the claimants' water rights. The Board found that a notice of appropriation was 
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posted at the point of diversion on October 13, 1894, a copy thereof was filed 
with the county clerk on October 16, and began excavation and construction of the 
canal began [sic) on October 20. Based upon these findings, the Board detennlned 
that Beerline held a water right with a priority date of October.l3, 1894, for 
the Irrigation of approximately 2,100 acres located in Township 19 North, Range 
48 West of the 6th P.M. Regarding the quantity of water available under the 
appropriation, the Board stated that the amount diverted 

shall not exceed thirty (30) cubic feet per second of time, neither 
shall it exceed the capacity of said ditch or canal nor the least 
amount of water that experience may hereafter Indicate as necessary 
for the production of crofs tn the exercise of good husbandry1 and, 
further, said appropria ton under any circumstances, shall be 
limited to one-seventieth (1/70) of a cubic fout per second of time 
for each acre of land to which water Is actually and usefully 
applied on or before September 1, 1899. 

On October 26, 1905, upon the petition of Beerline, the State Engineer held 
a hearing and detel'lllined that certain lands entitled to irrigation from the 
Oeerllne Canal were Inadvertently u.ttted from the Board"s original adjudication 
order. The State Engineer accordingly amended the original order to correctly 
reflect the lands entitled to water from the canal, noting that the oripinal 
judgment and finding "Is tn all other respects approved and conflnned.' No 
appeal was taken from either of these adjudications. 

Based upon the foregoing, Beerllne argues that because It acquired Its 
water right at a time when the only quantity limitation upon water appropriations 
was that the holder use no more water than good husbandry required, Its right to 
continue diverting this amount Is a vested right to which the additional 
limitations Included In the 1895 act do not aff'Y· With this proposition we 
agree. See Enterprise Irrigation District v. W Its, 135 Neb. 827, 284 N.W. 326 
(1939) (provisions In later Irrigation statutes limiting the quantity of water 
available under an appropriation do not apply retroactively to appropriations 
acqul red pursuant to the 1889 act). However, reference to Ni llls is not 
sufficient to dispose of this case. 

In North lou River P. P. & 1. Dlst. v. lou River P. P. Dlst., 162 Neb. 
22, 74 N. • 8 , e epar men o Roa s an lrr gat on granted the 
North loup River Pu lie Power and Irrigation District certain water rights for 
the purpose of Irrigation. The department's order required that the Irrigation 
district complete construction of the project and apply water to the beneficial 
use by October 1, 1944. Thereafter, the irrigation district applied for three 
separate extensions of the deadline for applying water to the beneficial use. 
The Irrigation works had been cu.pleted In 1g39, and the water had been available 
for use for more than 10 years at the time the third application for an extension 
was filed. The department granted the latter two applications over the objection 
of the loup River Public Power District, and the public power district appealed. 

On appeal, this court reversed the decision of the department granting the 
extensions. In so doing the court explained that In adjudicating water rights 
pursuant to statutory authority, the department exercIses "quasi judicIa 1 
powers.'' ld. at 26, 74 N.ll.2d at 866. Noting that the applicable statute granted 
a party adVersely affected by a department decision the right to an appeal, the 
court held that when no such appeal Is taken a decision of the department becomes 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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a final and binding adjudication. The court reasoned that "[l]f this were not 
so the public record required to be made In the office of the department would 
serve no useful purpose as a public notice of the terms, conditions, and 
limitations of the appropriator's adjudicated grant." !!!· at 29-30, 74 N.ll.2d 
at 868. Thus, the court concluded that the department's original order requiring 
the Irrigation district to complete construction and apply water to the 
beneficial use by October 1, 1944, was not subject to subsequent modification . 

The principles enunciated In North Loup River are directly applicable to 
this case. In adjudicating Beerltne's water rights, the Board exercised quasi­
judicial authority. Though the 1895 act provided a mechanism for agprieved 
parties to appeal Board decisions, Beerline did not appeal the Board s 1905 
order. The Board's action therefore became a final and binding adjudication of 
the rights acquired under the 1894 appropriation. Beerline cannot now 
collaterally attack the Board's decision. See Schilke v. School Dist. No. 107, 
207 Neb. 448, 299 N.W.2d 527 (1980) (the rule that a judgment is not subject to 
collateral attack If the court had jurisdiction of the parties and the subject 
matter applies to administrative boards and tribunals acting In a quasi-judicial 
capacity). 

The 1905 adjudication clearly limits Beerline to I cfs per 70 acres of land 
to which water is actually and usefully applied. Though the Board may have erred 
as a matter of law In Imposing that restriction, Beerllne did not appeal the 
Board's decision and cannot now collaterally attack tt. Given the uncontested 
finding that In the 3 years prior to the hearing, Beerltne Irrigated only 993 
acres granted rights under appropriation D-887, the Department did not err In 
reducing Beerllne's flow rate to 14.19 cfs. Beerline's first assignment of error 
is without merit • 

ADEQUACY Of TilE NOTICE Of IIEARING 

Beer line next questions the Department's determlnat Ions that certain lands 
admittedly irrigated with water from the Beerltne Canal are not included in 
appropriation D-887 and, thus, that Irrigation under D-887 must cease. The lands 
at Issue are a 10-acre tract in the northeast quarter of the northeast quarter 
of Section 29 and an 89-acre tract in the south half of Section 20, both located 
in Township 19 North, Range 48 West of the 6th P.M. Beerline argues that because 
the notice of hearing raised only the issue of cancellation of certain valid 
appropriations for nonuse, the Department violated 8eerltne's "procedural due 
process" rights by addressing the scope of the appropriation Itself. Beerline's 
second assignment of error raises a constitutional question. In reviewing the 
orders of administrative agencies, it Is the practice of this court to consider 
such questions when raised on direct appeal. Hetr~olitan Utilities Olst. v. 
Merritt Beach Co., 179 Neb. 783, 140 N.W.2d 626 (196 ) • 

"The requirements of procedural due process apply only to the deprivation 
of interests encompassed by the fourteenth Amendment's protection of liberty and 
property." Board of Regents v. Roth, 408 u.s. 564, 569, 92 s. Ct. 2701, 33 L • 
Ed. 2d 548 (1972). In the absence of a protected liberty or·property interest, 
the right to notice and some kind of hearing is not Implicated. See id. See, 
also, Heinzman v. County of Hall, 213 Neb. 268, 328 N.W.2d 764 (1983). A 
property Interest In a benefit exists only if a person has a legitimate claim of 
entitlement to it. Roth, supra. Property Interests are created and their 
dimensions defined "by exist1ng rules or understandings that stem from an 
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independent source such as state law--rules or understandings that secure certain 
benefits and that support clat•s of entitlement to those benefits." 408 U.S. at 
577. Based upon the foregoing principles, it is apparent that the Department's 
determination in this case regarding tracts not Included under appropriation 
D-887 deprived Beerline of no protected property Interest. 

The Irrigation act of 1895 required the Board to adjudicate the priority 
dates, amount, and character of all appropriations previously acquired and on 
record. Comp. Stat,, ch. 93a, art. II,§§ 16 and 19 (1895). Such an adjudica­
tion occurred in this case on October 26, 1905, when the State Engineer entered 
an order specifically listing the lands entitled to irrigation water from the 
Beer! toe Canal. As discussed above, this order Is a final and binding 
adjudication of Beerline's water rights under appropriation D-887. The order 
does not mention any land in the northeast quarter of the northeast quarter of 
Section 29 or in the south half of Section 28, and, thus, these lands are not 
entitled to water from the canal. Horeover, a person cannot acquire the right 
to water from an irrigation district or canal company merely by using such waters 
for irrigation purposes for a period of time. State v. Blrdwood Irrigation . 
District, 154 Neb. 52, 46 N.W.2d 884 (1951). 

Clearly, state law created no legitimate claim of entitlement to water from 
the Beerltne Canal for the purpose of irrigating these tracts. Therefore, in 
ordering Irrigation of these lands under appropriation D-887 to cease, the 
Department did not deprive Deerline of a protected prorertr interest, and the 
structures of procedural due process do not apply. Beer ine s second assignment 
of error is also without merit. 

SUFFICIENCY OF TilE EVIDENCE 

For its final assignment of error, Oeerline argues that the Department's 
findings regarding lands not entitled to water under appropriation D-887 are not 
supported by the evidence. In support of this assert ion, Beer line relies 
primarily upon a map (exhibit II) entered into evidence at the October 4 hearing • 
This map, dated 1900, purports to correctly show the lands Irrigated by the 
Oeerline Canal and seems to include the disputed tracts In the northeast quarter 
of the northeast quarter of Section 29 and in the south half of Section 28. 

However, as noted above, this court will sustain factual determinations 
made by the Department which are supported by competent and relevant evidence. 
In re Applications T-61 and T-62, 232 Neb. 316, 440 N.W.2d 466 (1989), The 
evidence in the record also Includes a map created by the Department which 
clearly excludes the disputed tracts from the areas covered by appropriation 
D-887 (exhibit 12). More t•portantly, the Board's 1905 order adjudicating 
Deerline's water rights does not include these tracts (exhibit 8). Though the 
map upon which Occrline now relies was apparently available at the time of the 
1905 hearing, Beer line did not appeal, and the Board's determination Is therefore 
final and binding. Beerline's third assignment of error is without merit. 

Because none of the appellants' assignments of error are meritorious, the 
action of the Department Is In all respects affir.ed. 

AFFIRMED. 

CAPORALE, J., not participating. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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IN RE APPLICATIONS A-14137, A-14138A, A-14138B, AND A-14139. 
CENTRAL NEBRASKA CONSERVATION ASSOCIATION, INC., AND 

CENTRAL PLATTE NATURAL RESOURCES DISTRICT, APPELLANTS, 

v • 

CITY OF FREMONT ET Al., APPELLEES 

240 Neb. 117, 480 N.W.2d 709 (1992) 

NEBRASKA SUPREME COURT CASE NO. 91-315 

Filed February 28, 1992 

. I. Administrative law: Waters: Appeal and Error. On appeal, the 
Supreme Court reviews orders of the Director of Water Resources for errors 
appearing In the record and to determine whether the judgment conforms to law, 
is supported by relevant evidence, and Is not arbitrary, capricious, or 
unreasonable • 

2. Supreme Court: Jurisdiction: Appeal and Error. The Supreme Court 
does not have jurisdiction to consider appeals from nonfinal orders • 

3. Waters: Final Orders. Proceedings before the Department of Water 
Resources brought pursuant to Neb. Rev. Stat.§ 46-209 (Reissue 1908) arc special 
proceedings for the purpose of Neb. Rev. Stat. § 25-1902 (Reissue 1989) . 

Hastings, C.J., Ooslaugh, White, Caporale, Shanahan, Grant, and Fahrnbruch, JJ • 

BOSLAUGH, J • 

The Central Nebraska Conservation Association, Inc. (CNCA), and the Central 
Platte Natural Resources District (Central Platte) appeal the order of the 
director of the Department of Water Resources dismissing CNCA's applications for 
water appropriations and Intentional ground water storage • 

On appeal, the Supreme Court reviews orders of the Director of Water 
Resources for errors appearing In the record and to determine whether tho 
judgment conforms to law, is supported by relevant evidence, and is not 
arbitrary, capricious, or unreasonable. In reApplications T-61 and T-62, 232 
Neb. 316, 440 N.H.2d 466 (1989); In re A~ilcatlons A-15145, A-15146, A-15147, 
and A-15148, 230 Neb. 580, 433 N.W.2d 161 988); In re Anhcatlon 0-2, 226 Neb • 
594, 413 N.H.2d 290 (1987); In re A~lication A-15738,6 Neb. 146, 410 N.H.2d 
101 (1987). See Neb. Rev. Stat. § 6-210 (Reissue 1988) • 
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BACkGROUND 

The record shows that CNCA Is ~ nonprofit corporation organized by a group 
of farmers from the rural areas near Wood River, Cairo, and Shelton, Nebraska • 
CNCA's Prairie Bend project Is a proposed water diversion project on the 
Platte River to replenish ground water supplies depleted due to irrigation. The 
proposed project is located within the Central Platte Natural Resources District. 

On April I, 1976, CNCA filed four applications for water appropriations for 
the project, as follows: 

No. Source Use Amount Reguested 

A-14137 Platte River natural flow for 1,000 cubic feet 
Irrigation per second 

A-14138A Platte River storage in Wood River 280,000 acre-feet 
Reservoir 

A-141388 Hood River storage In Wood River 
Reservoir 

280,000 acre-feet 

A-14139 Platte River storage In Twin Prairie 72,000 acre-feet 
Reservoir 

On May 7, 1976, CNCA requested that the department hold these applications 
pending until the project was ready for construction, and the applications were 
placed in a pending status. Early in 1979, however, CNCA was infon.ed that the 
department Intended to either approve or dismiss the applications. On May 15, 
1979, CNCA's applications were ordered approved on the conditions that maps be 
filed .and construction coanenced by Nove~~ber 15, 1979. The approvals specified 
that construction was to be conpleted by November 15, 1989, with water being 
beneficially applied by October I, 1995. 

In the fall of 1979, CNCA filed a petition for a 6-year extension, 
requesting postponement of all the deadlines Imposed by the Hay 15, 1979, 
approvals. The reasons given in support of the petition generally related to the 
size and complexity of the project and the need for a feasibility study. After 
a hearing, the director Issued orders on January 7, 1980, granting a 2-year 
extension. In other words, maps were to be filed and construction begun by 
November 15, 1981. 

However, on October 29, 1g81, CNCA filed a second petition for extension 
of time, citing the same surporttng reasons. Another hearing was held, and CNCA 
was given until December 3 , 1983, to file evidence showing that a feasibility 
study had been initiated. CNCA filed these documents on December 6, 1983. 

On January 5, 1984, CNCA was given until March 1, 1984, to file a plan and 
work schedule to complete the feasibility study. This order also required CNCA 
to file annual reports and to file the following Items before December 31/ 1987: 
(I) final report of the feasibility study, (2) assessment of the feas blltty 
study recommendations as they would relate to CNCA's applications and other 
Platte River projects, and (3) a threatened or endangered species. biological 
determination of nonjeopardy prepared by the Nebraska Game and Parks Commission 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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(Game & Parks). CNCA complied with the directives to file a plan and schedule 
and to file annual reports • 

On December 24, 1987, CNCA filed a third petition for extension of time • 
Notice was issued, and the following organizations filed requests to bec0111e 

C
arties: Central Platte, Interested party; lower Platte North Natural Resources 
istrlct, objector; Twin Valley Conservation Association, Interested party; Upper 

Big Blue Natural Resources District (Upper Big Blue), interested party; the City 
of Fremont, Nebraska, objector; and the National Audubon Society, objector • 

A hearing was held on CNCA's retition, and on April 18, 1988, the director 
Issued an order allowing CNCA unti June 15, 1988, to file a feasibility study, 
a biological assessment of the project, and any necessary permit application 
amendments and to provide Information needed for consultation with Game & Parks • 

On June 15, 1988, CNCA filed (I) a petition to amend three of the permits 
previously granted and to dismiss application A-141388; (2) new applications 
A-16659 through A-16663; (3) relocation petitions P-454 through P-456 concerning 
the aMendment of applications A-14137, A-14138A and A-14139; (4) application U-11 
for Intentional ground water storage; (5) a feasibility study; and (6) a 
bio logica 1 assessoaent. The department initIated endangered and threatened 
species consultation on October 13, 1988, pursuant to the Nongame and Endangered 
Species Conservation Act, Neb. Rev. Stat. §§ 37-430 through 37-438 (Reissue 
1988) . 

Order of March 30, 1989 

On March 22, 1989, CNCA filed an amended petition to amend Its permits. 
A major amendment proposed by CNCA Involved moving the point of diversion for the 
project from a site near Lexington, Nebraska, which is located upstream from the 
canal return for the Central Nebraska Public Power and Irrigation District's 
Johnson Hydro Unit No. 2 (J-2 return) to a site near Kearney, Nebraska • 

On March 30, 1989, the director entered an order providing that CNCA would 
bear the burden of proving its amendments (I) would not cause harm, (2) were for 
the same use as the use In the original applications, (3) were in the public 
Interest, and (4) were permitted by statutes or department rules. The director 
further ordered that notice be given In order to learn If there were other 
parties potentially affected by CNCA's proposed amendments and that "following 
an opportunity for and rulings upon admission of additional .farties, a schedule 
for proceeding further shall be Issued." The notice Issue by the department 
provided, "Parties are notified that on July 7, 1989, at 9:00a.m. In RoomE, 
lower level, Nebraska State Office Building, 301 Centennial Hall South, Lincoln, 
Nebraska, arguments wi 11 be heard regarding whether [CNCA' s] amendments to 
appropriations should be allowed." 

Meanwhile, a report prepared by Game & Parks concerning threatened or 
endangered species was filed with the depart•ent on May 5, 1989. The Game & 
Parks report did not address any of the modifications contemplated in CHCA's 
March 22, 1989, filings. One conclusion reached In the report was that the 
Prairie Bend project would jeopardile the continued existence of four threatened 
or endangered species. As a means to avoid jeopardy and still satisfy CHCA's 
apparent (JOals, the Game & Parks report outlined an alternative operational 
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schedule. Even though CNCA had not included lt ln any of its applications, the 
Game & Parks alternative included utilization of the Plum Creek Reservoir. 

Order of September 22, 1989 

On July 7, 1989, a hearing was held on all of CNCA's proposed amendments and 
relocation petitions. The director's order of September 22, 1989, concludes: 

By now officially proposing to move Its diversion location 
from upstream of the J-2 hydropower return to downstream of It, 
[CNCA] effectively requests a location where a much larger quantity 
of water is available from the Platte River than was available under 
terms of Its approved appltcatlons. Although [CNCA] contends It 
always intended to capture and utilize J-2 return flows, the 
location of Its approved diversion location Is upstream of the J-2 
return. 

Accordingly, the dl rector dented CNCA' s proposed amendments and relocat ton 
petitions; set aside the department's Hay 15, 1979, approvals of original 
applications A-14137, A-14138A, A-141388, and A-14139; and set a date to show 
cause why these four applications should not be dismissed because they no longer 
reflected the project originally proposed. 

Order of January 5, 1990 

CNCA requested a rehearing, and the order to show cause was temporarily 
stayed. CNCA's petition for rehearing was dented on January 5, 1990. CNCA then 
appealed to this court, but the appeal was sumarlly dismissed because It was. not 
timely filed. See In re Ap~roprlatlons A-14137 et al., 235 Neb. xxvlll (case No . 
90-126, Mar. 29, 1990). hus, the September ZZ, 1989, order of the director 
became the law of the case. The stay was then rescinded, and CNCA was given 
until September 1, 1990, to show cause why Its appltcatlons should not be 
dismissed. 

Order of March 4, 1991 

On August 31, 1990, CNCA flied a response to the show cause order, stating 
that CNCA originally Intended to appropriate and Impound water from the 
Platte River "for the purposes of Irrigation and to offset groundwater deple­
tions." The response acknowledged that CNCA originally proposed to divert water 
from the Platte River at a site near lexington, located upstrea111 from the J-2 
return. CHCA's original applications also proposed delivering the water from the 
point of diversion to two reservoirs by way of a 71-mlle canal. 

The response to the show cause order further states that after the director 
entered the September 22, 1989, order denying CNCA's motions to amend its 
appltcatlons, CNCA examined Its applications and consulted with various state and 
federal agencies, Including Central Platte and the U.S. Bureau of Reclamation, 
and Independent consultants to obtain the most recent Information available 
concerning the availability of water In the Platte River, the needs for such 
water for ground water recharge, ground water quality, trrtgatlon, fish and 
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wildlife habitat enhancement, and the best use of Platte River water for the 
satisfaction of such needs. As a result of the studies, CNCA concluded that Its 
original applications were "suitable and satisfactory to s.erve and meet the needs 
of the project area and that the reservoirs, canals and diverted water 
contemplated by the project will provide needed enhancement of endangered and 
threatened species habitat." 

CNCA also informed the director that the Prairie Bend project, as 
originally proposed, was studied as early as 1983 by the U.S. Bureau of 
Reclamation as a means of providing augmentation flows. The project was not 
given further consideration In this regard until early 1990, after studies 
conducted by the U.S. Bureau of Reclamation and the U.S. Fish and Wildlife 
Service showed that certain flows were required in the Platte River at specific 
locations near Kearney for whooping crane and sandhill crane habitat. The 
studies revealed that the flow requirements could not be provided In periods of 
low flow In the Platte River unless the flow was augmented by the release of 
water stored In manmade reservoirs. In Its showing of cause, CNCA maintained 
that augmentation flows could best be provided from certain reservoirs located 
in the Prairie Bend project area, through the use of a floodway from the Wood 
River to the Platte River, and from the water supplied from the canals and water 
facilities proposed by CNCA • 

The showing of cause further alleges that the needs for ground water 
recharge and ground water qualIty Improvements In the project area have continued 
to increase; that there was a sufficient and adequate water supply above the J-2 
return to acco11111odate the project and augmentation flows; that If CNCA' s 
facilities were used to augment flows for habitat for threatened and endangered 
species, a significant portion of the cost of such canals and related water 
facll I ties would be paid for by the federal government; and that the use of 
CNCA's facilities for habitat enhancement made the project feasible under 
environmental criteria • 

In light of the foregoing, CNCA claimed that Its original af.plicatlons were 
more suitable for the original rurposes for which they were fl ed and that the 
canals and related water facll ty works as originally proposed by CNCA would 
provide the best method of efficiently and economically augmenting the flows 
required for the habitat of the sandhill crane and the whooping crane • 

Pursuant to CNCA's request, a hearing was held on November 5, 1990. On 
March 4, 1991, the director ordered that CNCA's original applications be 
dismissed . 

ASSIGNMENTS OF ERROR 

CNCA and Central Platte timely appealed to this court, contending that the 
director's orders of March 30, 1989, September 22, 1989, January 5, 1990, and 
March 4, 1991, were arbitrary, capricious, and unreasonable and were contrary to 
law and the evidence In the case. The appellants also contend that the director 
erred In treating Upper Big Blue as an appropriator, In connection with the 
September 22, 19B9, order . 
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ORDERS OF MARCH lD, 1989, 
SEPTEMBER 22, 1989, AND JANUARY 5, 1990 

As stated above, CNCA brought an earlier appeal In this case (the first 
appea I) cha llenglng the director's order of September 22, 1989, (A !though 
Central Platte became a party of record In early 1988, It was not an appellant 
in the earlier appeal.) The first appeal was summarily dismissed for lack of 
jurisdiction because It was not timely filed. See In re Appropriations A-14137 
et al., 235 Neb. xxvlii (case No. 90-126, Mar. 29, 1990), In light of that 

ruling, the appellees contend that CNCA and Central Platte are precluded from 
raising Issues related to that order In this appeal. The appellants now contend 

that CNCA's first appeal as premature and that the director's order of September 
22, 1989, did not constitute a final order when the first appeal was filed; 
therefore, they now argue that the validity of the September 22, 1989, order Is 
properly before the court In this appeal. 

This court does not have jurisdiction to consider appeals from nonftnal 
orders. In re Interest of R.G., 238 Neb. 405, 470 N.W.2d 780 (1991). Neb. Rev. 
Stat. § 25-1902 (Reissue 1989), defining the term "final order," provides: 

[I] An order affecting a substantial right In an action, when 
such order In effect determines the action and prevents a judgment, 
[2] and an order affecting a substantial right made In a special 
proceeding, (3) or upon a summary application In an action after 
judgment, Is a final order which may be vacated, modified or 
reversed, as provided In this chapter. 

As we said in In re Interest of R.G., the three types of final order described 
in § 25-1902 share the requirement that a substantial right be affected. 

In addition, the first category requires that the order arise · 
In an "action" and that It "In effect determines the action and 
prevents a judgment." The second type requires only that the order 
affect a substantial right In a "special proceeding"; unlike the 
first type, there Is no corresponding requirement that the order 
effectually determine the action and prevent a judgment. 

In re Interest of R.G., 238 Ncb. at 411, 470 N.W.2d at 786. 

The appellants argue that the first appeal did not Involve a final order 
because the case at bar was not completely disposed of by the September 22 order 
and the Department of Water Resources retained jurisdiction over the original 
applications. Upper 8tg Blue claims the orders were final because they affected 
a substantial right In a special proceeding. 

In In re Interest of R.G., we recognized that this court has, for over 100 
years, construed the phrase "special proceeding" to mean every civil statutory 
remedy which Is not encompassed In what Is now chapter 25 of the Nebraska Revised 
Statutes. See, e.g., In re Estate of Snover, 233 Neb. 198, 443 N.W.Zd 894 (1989) 
(effort to remove personal representative was a special proceeding); Grantham v. 
General Telephone Co., 187 Neb. 647, 193 N.W.2d 449 (1972) (summary judgment); 
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Ropken v. Roften, 169 Neb. 352, 99 N.W.2d 480 (1959) (divorce action); Sullivan 
v. Storz, lli Neb. 177, 55 N.ll.2d 499 (1952) (suit for breath of promise of 
marriage and seduction); Egan v. Bunner, 155 Neb. 611, 52 N.ll.2d 820 (1952) 
(accounting by personal representative); Turpin v. Coates, 12 Neb. 321, II N.W. 
300 (1882) (order discharging garnishees) • 

We conclude that proceedings before the Department of Water Resources 
brought pursuant to Neb. Rev. Stat. § 46-209 (Reissue 1988) also are special 
proceedings for purposes of § 25-1902. Since the order of September 22, 1989, 
arose in a special proceeding, the issue is whether that order affected a 
substantial right of CNCA. See In re Interest of R.G., supra • 

· A substantial right is '"an essential legal right as distinguished from a 
mere technical one."' In re Estate of Snover, 233 Neb. at 202, 443 N.W.2d at 898 
(quoting Sullivan v. Storz, supra) • 

Three of the orders referred to in the appellants' assignments of error 
pertained to the subject matter·of the July 7, 1989, hearing on CNCA's proposed 
amendments and relocation petitions. As set forth above, the March 30, 1989, 
order provided that CNCA would bear the burden of proving Its amendments (I) 
would not cause harm, (2) were for the same use as the use in the original 
applications, 13j were in the public interest, and (4) were permitted by statutes 
or department ru es. The dispositive order of September 22, 1989, dented CNCA's 
proposed amendments and relocation petitions and set aside the department's May· 
15, 1979, approvals of applications A-14137, A-14138A, A-141388, and A-14139 . 
CNCA's petit1on for rehearing was dented on January 5, 1990 • 

The effect of the September 22 order was to deny CNCA the right to go 
forward with Its project as amended. The fact that the director retained 
jurisdiction over the original applications was only Incidental to the flndlnys 
In the September 22 order, since the only Issue remaining was whether CNCA s 
original applications should be dismissed. Under the circumstances, we hold that 
the September 22, 1989, order affected CNCA's substantial rights • 

The September 22 order which was the subject of CNCA's first appeal was 
final and appealable when It was entered; however, this court did not acquire 
jurisdiction over the first appeal because It was not timely filed. Thus, CNCA 
is In the same position In which it would have been if it had not previously 
attempted to appeal the September 22 order • 

Neb. Rev. Stat.§ 46-236(1) (Reissue 1988), r,rovides, in part, "A failure 
to carry on the construction of either an irrlgat on or water power project as 
outlined In this section shall work a forfeiture of the appropriation and all 
rights thereunder, and the department shall cancel such appropriation." The 
dl rector had the author! ty to set as Ide the department's prior approva Is, 
pursuant to § 46-236, and that order Is not void • 

Also, CNCA has, in essence, acquiesced, as further demonstrated lri Its 
showing of cause filed with the department on August 31, 1990. In that document, 
CNCA informed the director that 
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[d]ue to the recent information developed concerning augmenta­
tion flows, CNCA's Applications are not In need of the amendments 
sought In June of 1988 and as currently filed such original 
Applications constitute a project which Is economically and 
environmentally feasible and which has an adequate and reliable 
water supply. 

If this court did not have jurisdiction to consider the merits of the 
September 22 order when the first appeal was filed, we certainly did not acquire 
jurisdiction over the matter by the passage of another 18 months. lhe 
appellants' assertions to the contrary are without merit, and the only Issues 
properly raised In this appeal pertain to subsequent hearings and the director's 
final order of March 4, 1991. · 

ORDER Of MARCH 4, 1991 

As discussed above, CNCA filed Its response on August 31, 1990, to the 
director's order to show cause why the four original applications should not be 
dismissed because they no longer reflected the project originally proposed In 
1976. A hearing was held on November 5, 1990, resulting In the director's order 
of March 4, 1991, dismissing CNCA's original applications. The only Issue 
properly raised In this court Is whether the March 4 order conforms to law, Is 
supported by relevant evidence, and Is not arbitrary, capricious, or unreason­
able. 

On this question, the record shows that CNCA's original applications 
described a direct surface Irrigation project for 70,000 acres. lhe original 
applicatIons also called for two slorage reservoirs, the waters Impounded In each 
to be used for irrigation. 

At the November 5 hearing, CNCA's chairman, Ronald Hargens, testified that 
CNCA wanted to proceed with the original applications because It did not Intend 
to change the purpose of the project. Hargens also referred to Investigations 
conducted for CNCA by the u.s. fish and Wildlife Service and the U.S. Bureau of 
Reclamation. According to llargens, the results of those Investigations sugyested 
that other uses of the water would be appropriate, Including use for wl dllfe 
enhancement, ground water quality enhancement, and ground water recharge. 
Consequently, Hargens Indicated that CNCA would use project water "(p)robably for 
Irrigation, wildlife enhancement, groundwater quality enhancement, and, finally, 
recharge." 

In his order, the director concluded that Hargens' testimony was "general 
but clearly contradictory." The record supports the director's conclusion that 
Hargens' testimony did not demonstrate a firm c0111111tment on the part of CNCA to 
proceed with its original Intentions. 

· Central Platte's general manager, Ronald Bishop, also testified on behalf 
of CNCA. Bishop has been CNCA's advisor since 1g16. He testified that Central 
Platte had filed its own set of applications for a proposed Prairie Bend II 
project, to be pursued In the event CNCA's applications were not allowed. Bishop 
went on to indicate that there Is not a need for both projects in the area. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 



• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

43 

Departmanl ol Water Resources 

More uncertainty about the project was revealed in other testimony . 
Hargens, Bishop, and Duane Woodward, a hydraulic engineer employed by the U.S. 
Bureau of Reclamation, all noted the need for additional planning. Woodward 
testified that the project required at least 5 more years of planning and that 
perhaps then a clear outline of the project's precise configuration and purpose 
would be known. We conclude, as did the director, that the testimony of these 
witnesses did not suggest a single focus upon achieving CNCA's original 
objectives. As a result, their testimony also undermined CNCA's showing of 
cause . 

.CNCA' s app II cation U-11 sought authority for intentional undervround water 
storage. During the November 5 hearing, Hargens testified that application U-11 
was not essential and could be dismissed. In addition to yet another weakenin~ 
of CNCA's show cause efforts, llargens' admission (and implicit invitation) 
establishes justification for dismissing application U-11. 

The March 4, 1991, order concludes: 

More than 14 years have passed since CNCA filed its first 
applications. Over that tl111e period, It was afforded ample 
opportunity to refine and perfect its plans. That task remains 
Incomplete. It Is apparent that CNCA does not know specifically 
what it wants to construct. from the November 5 record, enough is 
known, however, to conclude that CNCA no longer intends to pursue a 
project designed to meet only Its Initial goals. Its attempt to 
demonstrate that its current Intentions parallel those It originally 
had, fell short • 

We have reviewed the record and determine that the director's judg•ent 
conforms to law, Is supported by relevant evidence, and is not arbitrary, 
capric lous, or unreasonable. The appellants' assert Ions to the contrary are 
without merit . 

The order of the director Is affirmed • 

AFFIRMED 
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